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BUILD AMERICA Buv AMERICA OVERVIEW 

,. EA~ United States 
• • . Environmenta l Protection 

. . . Ag1ency 

• Domestic Preference History 
• Bipartisan Infrastructure Law (BIL) 
• Build America, Buy America Act (BABA) 

• BABA covered items 
• BABA waivers 
• Guidance 
• Request for Information 

• Resources 
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EPA WATER - DOMESTIC PREFERENCE TIMELINE 

June 2014 2009 May 14, 2022 Nov3, 2022 Oct 25, 2023 
Recovery Act AIS Build America, Implementation 0MB RevisesBuy American permanent 

Buy America Act Procedures Implementationrequirement forCWSRF 
Office of Water Memo (M-24-02)forSRF and WIFIA Effective date 

Nov2021 April2022Jan 2014 Oct 23, 2023 
Build America, Buy OMB/MIAOAmerican Iron Effective Date for 

America Actand Steel (Al 5) lmplementatlon 2CFR184
(BABA)+requl rement Guidance Codified Guidance 

AIS permanent forfor SRF (M-22-11)
DWSRF 



 

   
       

    
  

    

    
    

   
  

,. EA~ United States 
• • . Environmenta l Protection 

. . . Ag1ency 

BIPARTISAN INFRASTRUCTURE LAW (BIL) (IIJA) 
• Signed by President Biden on November 15, 2021. 

• Historic investment in key programs and initiatives 
implemented by the U.S. Environmental 
Protection Agency to build safer, healthier, cleaner 
communities. 

• Includes $50 billion to EPA to strengthen the 
nation’s drinking water and wastewater systems – 
the single largest investment in water that the 
federal government has ever made. 
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,. EA~ United States 
• Environmenta l Protection 

Ag1 ency 

BUILD AMERICA, BUY AMERICA (BABA) ACT 

• “[N]one of the funds made available for a Federal financial assistance 
program for infrastructure…may be obligated for a project unless all of 
the iron, steel, manufactured products, and construction materials used in 
the project are produced in the United States.” 

• “Project” means any activity related to the construction, alteration, 
maintenance, or repair of infrastructure in the U.S. 

• “Infrastructure” means anything fixed, permanent, and that serves the 
public interest. 
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,. EA~ United States 
• • . Environmenta l Protection 

. . . Ag1ency 

BABA: COVERED ITEMS 

• Iron and steel + manufactured products + 
construction materials (non-ferrous) 

• Items classified into only ONE of the three 
categories 

• Applies to items consumed in, incorporated 
into or affixed to a project (aka permanently 
incorporated) 
• Similar to American Iron and Steel (AIS) 
• Scaffolding, Trench Boxes, Sheet Piling 

removed - Excluded 
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,. EA~ United States 
• • . Environmenta l Protection 

. . . Ag1ency 

BABA: IRON AND STEEL 

• Similar to American Iron and Steel (AIS) 
• BABA Iron and Steel <==> AIS products 
• Items that are primarily / predominantly iron or 

steel, unless another standard applies under law 
or regulation 

• All manufacturing processes, from the initial 
melting stage through the application of coatings, 
must occur in the U.S. 
• Coatings change minor difference to AIS 
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,. EA~ United States 
• • . Environmenta l Protection 

. . . Ag1ency 

BABA: MANUFACTURED PRODUCTS 

• Articles, materials, or supplies that have been: 
• processed into a specific form or shape; or 
• combined with other articles, materials, or supplies 

to create a product with different properties than 
the individual articles, materials, or supplies 

• Final manufacturing in the United States 
• Cost of components that are mined, produced, 

or manufactured in the U.S. must be greater 
than 55% of the total cost of all components of 
the manufactured product 
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,. EA~ United States 
• Environmenta l Protection 

Ag1 ency 

BABA: CONSTRUCTION MATERIALS (NON-FERROUS) 

• Includes: • Excludes: 
• Non-ferrous metals • Items made primarily of iron or steel 
• Plastic and polymer-based products • Manufactured products 

(including PVC, composite building • Cement and cementitious materials 
materials, and polymers) • Aggregates such as stone, sand, or • Glass 

gravel • Fiber optic cable 
• Aggregate binding agents / additives • Optical fiber 

• Lumber • Flora (plantings, landscaping) 
• Drywall • Non-permanent / temporary items 
• Engineered wood 
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CONSTRUCTION MATERIALS 

Const ru ct i o n . 1n1ater1a 

Plastlc and polymer-
based products 

Fiber optic cable 

En1ineered wood 

H d d • h U S fP 11 f • d • h u s Pro uce 1n t e . :· means a manu actunng processes occurre 1n t e .. 

From initial combination of constituent plastic or polymer-based inputs, o& where applicable, 
constituent composite materials, until the item is in its final form 

From the initial ribbonin1 (if applicable), throu1h bufferln& fiber strandin1 and Jacketin& occurred 
in the United States. 

From the lnltlal combination of constituent mater1als untll the waod product Is In Its final form 



 

 
  

   

  
    

   

~ EA~ United States 
• • Environmenta l Protection 

.. . Ag1 ency 

HOW CAN PROJECTS COMPLY? 

1. Certification Letter 
• Letter asserting that all manufacturing processes 

for the purchased product occurred in the U.S. 

2. Waiver 

• EPA has authority to waive the BABA requirement 
and to issue waivers for a case or category of cases 
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,. EA~ United States 
• Environmenta l Protection 

Ag1 ency 

HOW CAN PRODUCT COMPLIANCE BE DEMONSTRATED? 
Manufacturer’s documentation for the product(s) to include: 

1. A project identifier (name, location, contract number, or project number) 
2. The identity of the product(s) being supplied to the project (can be simple) 
3. Location(s) of manufacturing being certified (city and state) 

a. Minimum: documenting final point of manufacturing in the United States 
4. Signature of company representative making the certification (on company

letterhead, signature can be electronic) 
5. A statement attesting that the products supplied are compliant with BABA 

requirements (the “certification”) 
a. Will list which category of product they are certifying (e.g., meets component cost test for

manufactured products). 
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,. EA~ United States 
• • . Environmenta l Protection 

. . . Ag1ency 
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THE CERT LETTER 
HOLY GRAIL 

Minas Morgul 
August 29, 2017 
Gondor Supply Co. 
3477 One Ring Ln. 
Fort Tirith, IA 50501 

Minas Morgul Steel, Inc. 
1245 Barad Dur Ave. 
Mordor, Middle Earth 

+1 555 867 5309 

Material Certification 

Key Elements: 

RE: Job Name: Saruman Contracting
Project#: Hobbiton Water Treatment Plant, The Shire, WY 
Order Type: Submittal 

QUANTITY DESCRIPTION 

30 

Dear Valued Partner: 

using products manufactured by Minas Morgul Steel, Inc. 

We also certify that the above listed produc s supplied to the subject project are in full compliance with 
the Build America Buy America Act requirements, as an iron and steel product, as mandated in EPA's 
State Revolving Fund Programs. 

8550350 66-S VLV BOX 26T 36B 1.5 WTR 

We hereby certify that the iron used to make the construction castings manufactured by MMS 
above referenced project is in full compliance with ASTM A48, Class 35B and AASHTO M105 for 
iron castings and ASTM A536, Grade 70-50-05 for ductile iron castings.

The above listed castings are melted and manufactured 100% in the United States of America at our 
foundries in Moria, OK and Isengard, Ml. These castings comply with the applicable provisions of the 
Code of Federal Regulations 23 CFR 635.410 BUY AMERICA Requirements. 

Meriadoc Brandybuck
Product Quality Manager 
Minas Morgul Steel, Inc. 

 Project reference 
 Specific list of products 
 Location of manufacturing 

(city and state) 
 Dom Pref. requirement 

reference (+BABA Category 
Reference) 

 Signature of representative 


[bookmark: _Hlk510199973]

		Minas Morgul Steel, Inc.



		1245 Barad Dur Ave.



		Mordor, Middle Earth



		+1 555 867 5309









Material Certification



August 29, 2017

Gondor Supply Co.

3477 One Ring Ln.

Fort Tirith, IA 50501





RE: Job Name: Saruman Contracting

Project#: Hobbiton Water Treatment Plant, The Shire, WY

Order Type: Submittal





		QUANTITY

		DESCRIPTION



		30

		8550350 66-S VLV BOX 26T 36B 1.5 WTR







Dear Valued Partner:



We hereby certify that the iron used to make the construction castings manufactured by MMS for the above referenced project is in full compliance with ASTM A48, Class 35B and AASHTO M105 for gray iron castings and ASTM A536, Grade 70-50-05 for ductile iron castings. Thank you for specifying and using products manufactured by Minas Morgul Steel, Inc.



The above listed castings are melted and manufactured 100% in the United States of America at our foundries in Moria, OK and Isengard, Ml. These castings comply with the applicable provisions of the Code of Federal Regulations 23 CFR 635.410 BUY AMERICA Requirements.



We also certify that the above listed products supplied to the subject project are in full compliance with the Build America Buy America Act requirements, as an iron and steel product, as mandated in EPA's State Revolving Fund Programs.



 

     
  

    

  
    

   

     
   

 

 

,. EA~ United States 
• Environmenta l Protection 

Ag1 ency 

COMPLIANCE ROLES 

• Manufacturer’s provide signed certification letter(s) for the product (most
effective method of product compliance demonstration). 

• Contractors verify products used on-site are compliant prior to their installation. 

• Assistance recipients (and their representatives) collect compliance 
documentation for products received at the project site. 

• Projects maintain documentation from manufacturers, which should be made 
available to the funding authority upon request. 

• Documentation may be received and maintained in hard copy, electronically, or could be 
embedded in construction management software. 

• States support projects and oversee compliance 

14 
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,. EA~ United States 
• Environmenta l Protection 

Ag1 ency 

BABA: AGENCY-WIDE GENERAL APPLICABILITY WAIVERS 

• De Minimis public interest waiver 
• Agency-wide; Approved 

• All projects may use 5 percent non-domestic products (% of project cost) 
• Small Award Threshold – agreements under $250K threshold 

• Agency-wide; Approved 
• Minor Components Waiver for Iron and Steel Products 

• Agency-wide; Approved 

• Pacific Islands Territories Waiver 
• Agency-wide, Approved; excludes the three remote pacific territories 
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,. EA~ United States 
• • . Environmenta l Protection 

. . . Ag1ency 

BABA: PROGRAM GENERAL APPLICABILITY WAIVERS 

• For SRF: Amended Design Planning Waiver; Approved 
• EPA amended this waiver to extend coverage to water infrastructure 

projects subject to SRF requirements funded outside SRF 
appropriations (i.e., Community Grants projects). 

• Limited Eligibility to only Fed FY 22 and FY23 (Cap Grants) 

• For WIFIA: Design Planning Waiver; Approved 

• For Selected OW programs: 6-month Adjustment-Period Waiver; 
Approved (now expired – Mar 2, 2023) 
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,. EA~ United States 
• Environmenta l Protection 

Ag1 ency 

SRF BABA DESIGN PLANNING WAIVER 
• Waives projects that initiated design planning prior to May 14, 2022 

• “Documentable efforts made…to evaluate and identify…viable options” 
• Provides 8 “prescriptive” categories of qualifying documentation: 

1. Submitted PER or equivalent (to state or to recipient); 
2. Issued RFP or executed contract for design or engineering services; 
3. Executed SRF assistance agreement that includes design; 
4. For projects designed by recipient: documented initiating design (such as PER); 
5. Solicitation of construction contract bids; 
6. Submitted plans and specifications to state (do not need to be complete); 
7. Held public referendum or public meeting on proposed project; or 
8. Evidence of new bonds passed or other new funding backing secured. 

• Alternative option to request case-by-case evaluation review from EPA 

Office of Water 



 

   

 
  

     
    

  

  

,. EA~ United States 
• Environmenta l Protection 

Ag1 ency 

BABA: OTHER POTENTIAL WAIVERS 

• OMB BABA guidance lists other public interest waivers for 
agency consideration: 
• Program Priority Waivers –other program waivers unlikely 

• Short-term product-specific waivers (Nonavailability) 
• Short-term, targeted, conditional – required by guidance/OMB 
• General waivers for products not currently manufactured in U.S. 

• EPA Initiating research for many complex manufactured products 
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,. EA~ United States 
• • . Environmenta l Protection 

. . . Ag1ency 

BABA: PROJECT/PRODUCT-SPECIFIC WAIVERS 

• Nonavailability Waiver 
• Product(s) is not available or will not be available in a reasonable 

time 
• Public Interest Waiver 
• High Bar 
• Evaluation can be complicated, longer decision time 

• Unreasonable Cost Waiver 
• Increases the total project cost more than 25% 

19 
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NEW STEPS IN WAIVER PROCESSING THROUGH MIAO 

EPA must send 
waiver request to 
MIAO for review 

before 
Public Comment 

EPA sends draft­
final approval to 
MIAO for review 



 

  
     

 
    

   
   

 
   

     

       

,. EA~ United States 
• Environmenta l Protection 

Ag1 ency 

WHO MAY APPLY FOR A WAIVER AND HOW? 

• Assistance Recipients and their authorized representatives 
• EPA does not process waiver requests from suppliers, distributors, or 

manufacturers (we do consider manufacturer’s product information) 
• Exception: the assistance recipient endorses it and submits the 

request on its behalf to the funding authority 
• Approved general-applicability and Agency-wide waivers do not 

require a separate waiver request 
• De Minimis Waiver – executed by the Assistance Recipient (representatives) 
• Minor Components Waiver – for Iron and Steel product manufacturers 

21 
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STATES EN\'111.0 NYENTAL Pl!.On:cno~ ACL';CT 
WA.SHIS:GTO!i.DC 10460 

<k,!CE OF u·A TRR 

November 3. 2022 

MEMOR.-\..'\l>{J")I 

Sl'.BJECT: 

FROlf: 

TO: 

OVERYIEW 

Build America, Buy America Act Implementation Procedures for EPA Office of Water 
F edHil Financial Assistance Programs 

R.odhilca Fox 
Asmtmt Administrator ~ 
EPA Regional Water Division Directors, Regions I - X 
EPA Office of Water Office Directors 

The Biden-Harris Administr,tion recognized the Nation·, criticol need for infruiructure in,·estment, 
championing the Bipartison Infrastructure Law (BIL), which Congress passed on ~o,-eml>er 15, 202 1 
(also known•• the Infra.structure Jn,·e,tment ond Jobs Act (IIJA)). The BIL \\ill pro,ide an 
unprecedented. IC\·el of federaJ investment in water and wastewater i.n.frastroc:tuTe in communitie..s ae-ross 
America. 

In Title IX of the IDA. Congre" P"sed the Build America. Buy America (BABA) Act. which 
establishes strong md permanent domestic sourcing require.menu acres, all Federal finmcial anistance 
programs for infrulrucrure. The U.S. En, ironmental Protection Agency (EPA) Office of \Vaier i, 
honored to h,lp lead the implementation of these pro,i,ions and is proud ofiu near decade of succe,sful 
implement.men of the American Iron and Steel (A!S) pro,isiono for iu fugship w•ter infnstructUie 
programs. 

This is a transformational opportunity to build a resi lient supply chain md manufacturing b"'• for 
critical products lttre m the United States that will spur in,·estment in good-P>)>ing Am•rican 
monufacturmg jobs and businesses. EPA ' , efforts to impl•ment BABA \\oil help eult1vale the domestic 
manuheturing bue for a wide ruige of products commonly used icrou the Wllter sector but not 
currently made domes!Jcally. This <Viii take lime, and flexib1lity \\ill be important 10 eimire that EPA 
can le,·erage cnucal water ,n,·estments on time ond on budget to protect public health and impron water 
quality. 

EPA OW IMPLEMENTATION MEMO 

• Released November 3, 2022 
• “Build America, Buy America Act

Implementation Procedures for EPA Office 
of Water Federal Financial Assistance 
Programs” 

• Additive to OMB guidance 
• https://www.epa.gov/system/files/docume

nts/2022-11/OW-BABA-Implementation-
Procedures-Final-November-2022.pdf 

• Supplemental Q&As (Section 8) – May 2023 

https://www.epa.gov/system/files/documents/2022-11/OW-BABA-Implementation-Procedures-Final-November-2022.pdf
https://www.epa.gov/system/files/documents/2022-11/OW-BABA-Implementation-Procedures-Final-November-2022.pdf
https://www.epa.gov/system/files/documents/2022-11/OW-BABA-Implementation-Procedures-Final-November-2022.pdf


 

  

 
 

   
    

  
 

,. EA~ United States 
• • _ Environmenta l Protection 

_ _ _ Ag1ency 

THE DIRECTOR 

M-24-02 

EXECUT IVE OFF ICE OF THE PRESIDENT 
OFF ICE OF MA NAGEM ENT AN D BUDGET 

WAS ►UNGT ON , O. C . 20503 

Octobor 25 . 2023 

MEMORANDUM FOR TI-IE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES 

FROM: 

SUBJECT: 

SlmlandaD. Young c}t.JlJ V. t(7 
lmplememat..lon Guidance on Application of Buy Am@.rlcaProfo.mn<:1!! in 
Fe<leral Flnanclal Assistance Programs for Infrastructure 

This memorandum provides supplememal lmplcme11tal1011 guidance lo Fe<leral agencies 
on: (1) the appHcallon of a Buy America pre.rcrcncc 1 to Federal financial assistance programs for 
infrastructure: and (2) the process tor walvlng such a Buy America preference - Including the 
circumstances under which waivers may bejustlt1ed as consistent w ith applicable law and 
policy.' T his memorandum rescinds and replaces Office or Management and Budget (0MB) 
Memorandum M-22-11. In addition. this memorandum removes direct conflicts between lhc 
earlier Memorandum M-22- l l and subsequent guidance issued by 0MB In part 184 of'TILle 2 of 
the Code or Federal Regulallons ("CFR"). ' This memorandum also provides updated guldance on 
a limited number of topics - Including the waiver process - which modifies earlier guidance 
provlded by 0MB in Memorandum M-22- 1 l. To tile extent that any guidance provided In this 
memorandum conOiru wi th guidance in 2 CFR part 184, Ll1e guidance In part 184 prevalls. 

On November 15, 2021. President Biden signed into law the Infrastructure bwcstment and 
Jobs Act ("llJA "), Pub. L. No. 117-58. which Includes the Build America, Buy America Act 
(" BABA"). Pub. L No. 117-58. §§ 70901 -27. BABA strengthens Buy America preforences 
as:soclaled wi th Federal flna.ndal assistance for lnfrastruclure and wHI bolster America's 
industrial base. protect national security. and support high-paying jobs. BABA requires that the 
head of each covered Federal agency" musl ensure that none of' the funds made available: for a 
Federal financial assistance program for infrastructure arc obligated for a project unless all or the 
iron. steel. manurac1ured products. a11d construcllon materials used in llle project are produced In 
the United States. ' 

BABA affimts. conslslcm wllh Executive Order 14005. Ensuring tlw. Future f.s Afade. i'tJ Ail 
of America t,y All of America ·s Wori<ers ("the E~eculive Order"), this AdmlnlstratJon ·s priority to 

1 2 CFR 184.3. 
i 2 CFR 184.7: Executive Order 14005, .. Ensuring the Futtue ls Made In All of Ame,k:a by All of America's Wo,kers:: 
86 FR 7,175 Uan. 28. 2021). 
' 88 FR ~7750 (A"!!- 23, 2023) . 
.- For tbe purpasesofthJs guidance. 1he 1.erms · Feder.al agency· and · agency" rnea.n anyautborny or the Unued 
Suues 1hat is: an ~agency· (as: defined l.n secuon 3502 oftltle H, Unlled SH111es Code), 01her than an !ndependen1 
regu latory agency (as denood In thin section). IUA, § 70912(3). 
' IIJA, § 709 l•(•l -

OMB BABA GUIDANCE M-24-02 

• Effective October 25, 2023 
• “Implementation Guidance on 

Application of Buy America Preference in 
Federal Financial Assistance Programs for 
Infrastructure” 

• Replaces initial OMB M-22-11 guidance 
• Incorporates changes from 2 CFR184 
• M-24-02 

23 
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https://www.whitehouse.gov/wp-content/uploads/2023/10/M-24-02-Buy-America-Implementation-Guidance-Update.pdf


 

     

    
 

   
 

    

  

,. EA~ United States 
• Environmenta l Protection 

Ag1 ency 

OMB – FINAL GUIDANCE – 2 CFR 184 

• Published Aug 23, 2023: federalregister.gov/d/2023-17724 
• Final guidance for manufactured products cost test, product 

categorization, and non-ferrous construction materials 
• Effective for BABA projects October 23, 2023 
• OMB requested comments addressing 11 topics 

• Preamble includes OMB response to comments received (~2000 
comments) 

• Guidance text = last 10 pages 

24 
Office of Water 

https://www.federalregister.gov/documents/2023/08/23/2023-17724/guidance-for-grants-and-agreements


 

      

 

 
 

     

     

,. EA~ United States 
• Environmenta l Protection 

Ag1 ency 

OMB MADE IN AMERICA – FINAL GUIDANCE HIGHLIGHTS 

• Section 184.3 - definitions of key terms, including: 
• Manufactured Product 
• Component 
• Manufacturer 
• Produced in the United States 

• Discusses determining the cost of components for manufactured
products 
• Definition of “cost of components” mirrors Federal Acquisition

Regulation (FAR) with some key changes/differences 
• Additional construction materials added 

25 
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 ,. EA~ United States 
• Environmenta l Protection 

Ag1 ency 

RESOURCES 

• EPA Websites: 
• www.epa.gov/cwsrf/state-revolving-fund-american-iron-and-

steel-ais-requirement 
• www.epa.gov/cwsrf/build-america-buy-america-baba 

• Email Inboxes: 
• SRF_AIS@epa.gov (underscore!) 
• BABA-OW@epa.gov (hyphen!) 

26 
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mailto:BABA-OW@epa.gov
mailto:SRF_AIS@epa.gov
www.epa.gov/cwsrf/build-america-buy-america-baba
www.epa.gov/cwsrf/state-revolving-fund-american-iron-and
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Thank You! 
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